
ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
OFTIlE STATEOF ILLINOIS

ELECTRICENERGY, )
INCORPORATED, )

)
Petitioner, )

) PCBNo. 2006-065
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk JamesT. Harrington
Illinois Pollution Control Board David L. Rieser
100 WestRandolphStreet MeGuireWoods,LLP
Suite11-500 77 WestWacker,Suite4100
Chicago,illinois 60601 Chicago,Illinois 60601

BradleyP. Halloran
HearingOfficer
JamesR. ThompsonCenter,
Suite11-500
100 WestRandolphStreet
Chicago,illinois 60601

PLEASE TAKE NOTICEthatI havetodayelectronicallyfiled with theOfficeof
theClerkofthe Illinois PollutionControlBoardtheAPPEARANCES,MOTION IN
PARTIAL OPPOSITIONTO,AND PARTIAL SUPPORTOF, PETITIONER’S
REQUESTFORSTAY andAFFIDAVIT oftheRespondent,Illinois Environmental
ProtectionAgency,acopyofwhich is herewithservedupontheassignedHearingOfficer
andtheattorneysforthePetitioner.

Respectfullysubmittedby,

RobbH. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

ELECTRIC ENERGY, )
INCORPORATED, )

)
Petitioner, )

) PCBNo. 2006-065
v. ) (CAAPPPennitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

e7~~g ~
Robb H. Layman
AssistantCounsel

Dated:November18,2005
illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETIlE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

ELECTRICENERGY, )
INCORPORATED, )

)
Petitioner, )

) PCB No. 2006-065
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY,

)
Respondent. )

APPEARANCE

NOW COMESSallyCarterandentersherappearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

SallyC&ter
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ELECTRIC ENERGY, )
INCORPORATED,

)
Petitioner, )

) PCBNo. 2006-065
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent )

MOTION IN PARTIAL OPPOSITION TO,
AND PARTIAL SUPPORT OF,

PETITIONER’S REOUEST FOR STAY

NOW COMES theRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“illinois EPA’), by andthroughits attorneys,andmovesthe illinois Pollution

ControlBoard(“Board”) to deny,in part, andapprove,in part, thePetitioner’s,

ELECTRICENERGY,INCORPORATED(hereinafter“Electric Energy”or

‘Petitioner”), requestfor a stayoftheeffectivenessoftheCleanAir Act PennitProgram

(“CAAPP”) permit issuedin theabove-captionedmatter.

INTRODUCTION

Acting in accordancewith its authorityundertheCAAPP provisionsofthe

Illinois EnvironmentalProtectionAct (hereinafter“Act”), 415 JLCS5/39.5(2004),the

Illinois EPA issueda CAAPPpennitto Electric Energyon September29, 2005. The

permit authorizedtheoperationof an electricalpowergenerationfacility knownasthe

JoppaStreamElectricStation. The facility is locatedat 1200PortlandRoadin Joppa,

Illinois.
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On November3, 2005,attorneysfor thePetitionerfiled this appeal(hereinafter

“Petition”) with theBoardchallengingcertainpermitconditionscontainedwithin the

CAAPPpermit issuedby the Illinois EPA. The Illinois EPAreceivedanelectronic

versionof theappealon thesantedate. Formalnoticeoftheappealwasservedupon the

Illinois EPA on November4, 2005.

As partof its Petition,Electric Energyseeksa stayoftheeffectivenessofthe

entireCAAPPpermit, citing two principalgroundsfor its requestedrelief. First,

Petitionerallegesthat theCAAPPpermitis subjectto theautomaticstayprovisionofthe

Illinois AdministrativeProcedureAct (“APA”), 5 ILCS1 00/10-65(b)(2004). As an

alt&nativebasisfor ablanketstayoftheCAAPPpermit,Petitionerallegesfactsintended

to supporttheBoard’suseof its discretionarystayauthority. Finally, Petitionerseeksa

stayofthecontestedconditionsoftheCAAPPpermit in theeventthat theBoarddenies

its requestfor a blanketstay

In accordancewith theBoard’sproceduralrequirements,the illinois EPAmay file

aresponseto anymotion within 14 daysafterserviceofthemotion. See,35111.Adm.

Code 101.500(d).

ARGUMENT

TheIllinois EPAurgestheBoardto denyPetitioner’srequestfor astayof the

effectivenessoftheentireCAAPPpermit. Forreasonsthat areexplainedin detailbelow,

Petitionercannotavail itselfof theprotectionsaffordedby theAPA’s automaticstay

provisionasamatteroflaw. Further,Petitionerhasfailed to demonstratesufficient

justification for theBoardto granta blanketstayoftheCAAPPpermitunderits

discretionarystayauthority. The Illinois EPAsupportsthePetitioner’slimited stayof
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theCAAPPpermit,whichconfinesthestayrelief only to thosepermit conditions

contestedin theappeal.

I. TheCAAPPpermitissuedby theIllinois EPAshouldnot bestayedin
its entiretyby reasonof theAPA’s automaticstayprovision.

The first argumentraisedby Petitionermaintainsthat theCAAPPpermitin this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petition atpages

3-4. TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,including a “new licensewith referenceto anyactivity ofa

continuingnature.” See,5 ILCS100/10-65(b). TheCAAPPpermit atissuein this

proceedinggovernsemissions-relatedactivitiesat anexisting,majorstationarysourcein

illinois. Accordingly,the Illinois EPA doesnot disputethat theCAAPPpermitis

synonymouswith a licensethat is ofacontinuingnature.Seealso, 5 JLCS100/1-35

(2004)(deflning“license”asthe “wholeorpartofanyagencypermit...requiredby

law”).

In its argument,PetitionercontendsthattheAPA automaticallystaysthe

effectivenessof theCAAPPpermituntil aftertheBoardhasrenderedafinal adjudication

on themeritsofthis appeal.Citing to aThird DistrictAppellateCourt ruling from over

two decadesago,Petitionersuggeststhat theAPA’s stayprovisioncontinuesto apply

throughoutthedurationofthependingappealbecauseit is theBoard,not theIllinois

EPA, thatmakesthe“final agencydecision”on thepermit. See,Borg-Warner

Corporationv. Mauzy,427 N.E.2d415, 56 ill. Dcc. 335 (3” Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby theterms

of “theexistinglicense[which] shall continuein full forceandeffect.” See,5 ILCS

100/1-65(b)(2004). In thiscase,that “existing license”is theunderlyingStateoperating
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permits1thathavebeenseparatelygoverningthefacility’s opcrationssincethe Illinois

EPA’s original receiptofthepermit application. See,415ILCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextofa renewalfor a NationalPollutantDischargeEliminationSystem(“NPDES”)

permit soughtbeforetheIllinois EPA. Notably, thecourtobserved:

“A final decision,in thesenseofa final andbindingdecisioncoming outofthe
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin theinstantcaseuntil thePCBruleson the
permit application.”

Borg-Warner,56111.Dec. at 341. The Illinois EPA concedesthat theBorg-Warner

decisionmaystill refledt goodlaw andthat it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisby Illinois courts. Moreover,theillinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

by Illinois courtsthat addressedtherespectiverolesofthe Illinois EPAandtheBoard in

pennittingmattersundertheAct. In this regard,theIllinois EPAis fully cognizantof the

“administrativecontinuum”that existswith respectto theBoard in mostpermitting

matters,andtheCAAPPprogramitselfdoesnotrevealtheGeneralAssembly’s

intentionsto changethisadministrativearrangement.See,illinois EPA v. illinois

Pollution ControlBoard,486NE2d293,294 (31(1 Dist. 1985),affirmed,illinois EPAv.

illinois Pollution ControlBoard. 503 NE2d343, 345 (Ill. 1986);ESGWatts,Inc., v.

Illinois Pollution ControlBoard, 676 N.E.2d299, 304(3~”Dist. 1997). Thus, it is the

Board’sdecisionin reviewingwhetheraCAAPPpermit shouldissuethat ultimately

determineswhenthepermitbecomesfinal.

In limited situations, it is possible thata facility’s operationduring thependingreviewor theCAAPP-
permitapplication was alsoauthorizedina State constructionpermit.
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While theBorg-Warneropinionmayoffer someinterestingreading,it doesnot

provideaproperprecedentin this case. ThisconclusioncanbearrivedbecausetheAPA

simplydoesnot applyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’s variousprovisionsshouldnot applywheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleof thisexerciseof

legislativediscretionis foundwith administrativecitations,whichunderSection31.1 of

theAct arenotsubjectto thecontestedcaseprovisionsof theAPA. See,415ILCS

5/31.1(e)(2004). In thecaseoftheAct’s CAAPPprovisions,asimilarbasisfor

exemptionis providedby thepermit severabilityrequirementsthatgovernthe illinois

EPA’s issuanceofCAAPPpermits.

Section39.5(7)ofthe Illinois CAAPPsetsforth requirementsgoverningthe

permit contentfor everyCAAPPpermit issuedby the Illinois EPA. Seegenerally, 415

ILCS5/39.5(7)(2004). Section39.5(7)(i)of theAct providesthat:

“EachCAAPPpermit issuedundersubsection10 of thisSectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventof achallengeto anyportionsof thepermit.”

415 ILCS5/39.5(7) (1) (2004). This provision representssomethingmorethanthetrivial

or inconsequentialdictatesto anagencyin its administrationofapermit program.

Rather,it clearlycontemplatesa legal effect uponapermittingactionthat extendsbeyond

thescopeofthepermit’sterms. In otherwords,theGeneralAssemblywasnot simply

speakingto the illinois EPAbut, rather,to a largeraudience.By observingthat a

componentof a CAAPPpermit shall retaina“continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsof aCAAPPpermitmustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintent to exemptsomesegmentoftheCAAPPpermitfrom anykind of

protectivestayduringthepermitappealprocess.Forthis reason,theautomaticstay

provisionoftheAPA cannotbesaidto governCAAPPpermitsissuedpursuantto the

Act.

The BoardshouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtue ofthelicensingthat is beingobtainedthroughtheCAAPPpermittingprocess.

However,theAPA containsagrandfatheringclausethat specificallyexemptsan

administrativeagencythatpreviouslypossessed“existingprocedureson July 1, 1977” [hr

contestedcaseor licensingmatters. See, 5JLCS1 00/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortlyafterits formal

creation. Becausethepermittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoard in its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermitappealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsby virtueof theirvery nature.

Theearliestversionof theBoard’sproceduralregulationswasadoptedon

October8, 1970in theR70-4rulemakingandwassubsequentlypublishedby theIllinois

SecretaryofState’soffice as“ProceduralRules.” Thoserules includedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,andtheyrequiredsuchproceedings
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to beconductedaccordingto theBoard’sPart ifi rulespertainingto enforcement.See,

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPart ifi containedaplethoraofcontestedcase

requirements,includingprovisionsfor thefiling ofa petition (i.e.,Rule304),

authorizationfor hearing(i.e.,Rule306),motionpractice(i.e., Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationofevidence(i.e., Rule321),

examinationofwitnesses(i.e.,Rules324, 325 and327)andfinal disposition(i.e.,Rule

322). A later versionoftheserules,includingamendments,was4doptedby theBoard

on August29, 1974.

The‘ProceduralRules”that originallyguidedtheBoard in enforcementcasesand

permitappealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat 35 Ill. Adm. Code101-130.Although theBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime, thecorefeaturesof the

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAAPPpermitappeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977, thoseprocedureseffectively securedthe

Board’sexemptionfrom theAPA’scontestedcaserequirements.And so long asthose

underlyingprocedureshistoricallysatisfiedthegrandt~theringclause,it shouldnot matter

thattheAct’s CAAPPprogramwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpoint oforigin that is relevantto this

analysis,not theadventofthepermittingprogramitself?

2 Petitionermaycounterthat the Borg-Warner decisionis at oddswith this argumentandthat part-of-tht

appellatecourt’sruling heldthat theA.PA’s grandfatheringclausedidnot applyto theBoard’srulesforihe
NPDESpermitprogram. Thecourt’sdiscussionon theissueof thegrandfatheringclauseis inappositehere.
TheNPDESrulesat issuewere written in a way that conditionedtheir effectivenessupona natureevent.

7



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

II. The CAAPP permitissuedby the Illinois EPA should not bestayedin
Its entiretyby reasonof Petitioner’sallegedjustifications.

Separateandapartfrom its AM-relatedargument,PetitionerofferstheBoardan

alternativebasis for grantingablanketstayoftheCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPPpermit aspartof its

discretionarystayauthority. See.Petition at page4. While thereasonsput forwardby

Petitionersuffice tojusti& a stayof theCA.APPpennit’scontestedconditions,Petitioner

fails to demonstratea clearandconvincingneedfor abroaderstay. Evenif thePetitioner

couldmustermorepersuasiveargumentson this issue,the Illinois EPAquestions

whethersuchan all-encompassingremedyis appropriateunderanycircumstances.

NotwithstandingtheBoard’srecentpracticein otherCAAPP appeals,the Illinois EPA

hascometo regardblanketstaysof CAAPPpermitsasincongruouswith theaimsofthe

Illinois CAAPP andneedlesslyover-protectivein light ofattributescommonto these

appeals.

Section105.304(b)of Title 35 of theBoard’sproceduralregulationsprovidesthat

apetitionfor reviewof aCAAPPpermitmayincludearequestfor stay. TheBoardhas

frequentlygrantedstaysin permitproceedings,oftenciting to thevariousfactors

consideredby Illinois courts at commonlaw. The factorsthatareusuallyexaminedby

theBoard includetheexistenceof aclearlyascertainableright thatwarrantsprotection,

irreparableinjury in the absenceof astay,the lackof an adequatelegalremedyanda

Whentheeventactuallytookplace,theeffectivenessof therulesoccurredaftertheJuly 1, 1977,date
establishedin thegrandfatheringclause, More importantly, in addressingan issuethat was notcentral to
theappeal,the appellatecourtappearsto haveerroneouslyplacedtoomuch emphasison thesubstantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicabletothe Board’s
contestedcasehearings. A properconstructionof theAPA demandsthatthe fbcusbeplacedon the
existingprocedures“specifically forcontestedcasesor licensing.” S ILCS 100/I-S(a)(2004).
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probabilityof successon themeritsofthecontroversy.See, Bridgestone/FirestoneOff-

roadTire Companyv. illinois EPA, PCB02-31 atpage3 (November1, 2001);

CommunityLandfill CompanyandCity ofMorris v. illinois EPA,PCBNo. 01-48and01-

49 (consolidated)at page5 (October19, 2000),citingJunkuncv. Si. Advanced

Technology& Manufacturing,498N.E.2d1179 (Itt Dist. 1986). However,theBoardhas

notedthat its considerationisnot confinedexclusivelyto thosefactorsnormusteachone

ofthosefactorsbeconsideredbytheBoard in everycase. See,Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith aneyetowardthenature

oftheinjury that might befall an applicantfrom havingto complywith permitconditions,

suchasthecompelledexpenditureof“significant resources,”AbitecCorporation v.

illinois EPA,PCBNo. 03-95at page1 (February20,2003),or theeffectuallossof

appealrightsprior to afinal legal determination.Bridgestone/Firestoneatpage3. The

Boardhasalsoaffordedspecialattentionto the”likelihoodofenvironmentalharm” for

anystaythatmaybegranted. See,Bridgestone/Firestoneat page3;AbitecCorporation

at 1; CommunityLandfill Companyand CityofMorris v. illinois EPA.atpage4.

I. Consideration of traditionalfactors

Petitioner’sMotion touches,albeitsketchily,on someofthe relevantfactorsin

this analysis.See.Petition at page4. TheIllinois EPAgenerallyacceptsthatPetitioner

shouldnotberequiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingor record-keepingrequirementsoftheCA.APPpermit until afterit

is providedits proverbial“day in court.” Petitioner’sright ofappeallikewiseshouldnot

becutshortor renderedmootbecauseit wasunableto obtaina legalruling beforebeing
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requiredto complywith thosetennsofthepermit that arcdeemedobjectionable.The

illinois EPArecognizesthesereasonsasalegitimatebasisfor authorizingastayof

permit conditionscontestedon appeal. However,theyarenot at all instructiveto

Petitioner’sclaimthat astayoftheentireCAAPPpermit is needed.

Judgingby afair readingofthePetition,Petitionerhaschallengedarelatively

small numberoftheconditionscontainedin theoverallCAMP permit,thusleavingthe

lion’s shareofthepermitconditionsunaffectedby theappeal. Muchofthegist of

Petitioner’sappealpertainsto “periodicmonitoring,”includinganumberofprovisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringofemissions

that arepurportedlybeyondthescopeofthe illinois EPA’s statutorypermitauthority. If

thevastmajorityofthepermit’s termsareuncontested,it cannotlogically follow that the

absenceofastayfor thoseconditionswill preventthePetitionerfrom exercisingaright

of appeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpermitconditionswould causeirreparableharm,especiallyif onecan

assume,ashere,that thecrux ofCAAPPpermitting requirementswerecarriedoverfrom

previously-existingStateoperatingpermits.3

The Illinois EPA doesnotdisputethat theCleanAir Act’s (“CAN’) Title V program,whichformedthe
frameworkfor theIllinois CAAPP, requiresonlya marshallingofpie-existing“applicablerequirements”
into a singleoperatingpermitfor amajorsourceand that it doesnot generallyauthorizenewsubstantive
requirements.See, Appalachian Power Companyv. Illinois EPA, 208 F.3d 1015,1026-1027(D.C. Circuit,
2000); Ohio Public Interest Research Group v. Whitman, 386 F.3d 792,794 (

6
th Cir. 2004); In re. Peabody

WesternCoal Company,CAA AppealNo. 04-01, slip op. at 6 (EAB, February18, 2005). Asidefrom the
conditionslawfully imposedby theIllinois EPAforperiodicmonitoringandothermiscellaneousmatters,
theremainderoftheCAAPPpermitshouldbe comprisedofthepre-existingrequirementsthat were
previouslypermitted.A casualcomparisonof the CAAPPpermit andthePetitionsuggeststhat thepresent
appealonly callsinto questiona relativelysmall fractionofpermitconditionscontainedin the overall
CAAPPpermit.
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ii. Significanceof prior Board rulings

TheBoardhasgrantednumerousstaysin pastandpending CAAPP permit

proceedings.Forthemostpart, theextentoftherelief grantedhasbeena functionofthe

reliefsoughtby thepetitioningparty. In severalcases,theBoardhasgrantedstaysofthe

entireCAMP permit, usuallydoing sowithoutmuchsubstantivediscussion.4Curiously,

all exceptingoneoftheprior casesinvolving blanketstayswerebroughtbypetitioning

partiesrepresentedby thesamelaw firm. In otherCAMP appealcases,theBoard

grantedstaysfor thecontestedpermitconditions,againmirroringthereliefsoughtby the

petitioningparty.5 In a few cases,theBoarddoesnot appearto havegrantedanystay

protectionwhatsoever,asthepetitioningpartyapparentlyoptednot to pursuesuchrelief6

In themajorityof theafore-referenccdcases,the Illinois EPAdid not actively

participatein thestaymotionssoughtbeforetheBoard dueto theperennially-occurring

pressofothermatters.7In doingso, theillinois EPAclearlywaivedanyrightsto voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceofa lack

See, Lone Star Industries, Inc., v. illinois EPA, PCBNo. 03-94,slip opinionat2, (January9, 2003);
Nielsen v. BainbrWge, Li. C., v. Illinois EPA, PCB No. 03-98,slipopinion at1-2 (February6,2003);
Saint-Gobain Containers, Inc., v. Illinois EPA, PCBNo. 04-47,slip opinionat 1-2(Novembe6,
2003);Champion Laboratories, Inc., v. Illinois EPA, PCBNo. 04-65,slip opinionat 1 (January8, 2004);;
Midwest Generation, L.L.C., v. illinois EPA, PCB No. 04-108,slipopinion at 1 (January22,2004);Ethyl
Petroleum Additives, Inc., v. Illinois EPA, slipopinionat 1 (February5, 2004); BoardofTrustees of
Eastern Illinois University v. illinois EPA, PCBNo. 04-110,slip opinion at I (February 5,2004).

See, BridgestonelFirestone Off-road Tire Company “. Illinois EPA, PCB 02-31 atpage3 (November1,
2001);PPG Industries, Inc., v. Illinois EPA, PCBNo. 03-82,slip opinionat1-2 (February6, 2003);Abitec
Corporation v. Illinois EPA, PCBNo. 03-95,slip opinionat 1-2 (February20,2003);Noveon, Inc., v.
Illinois EPA, PCBNo. 04-102,slip opinionat 1-2 (January22,2004); Oasis Industries, Inc., v. Illinois
EPA, PCBNo.04-116,slip opinionat1-2 (May 6,2004).

6 See. XCTCLimited Partnership, v. IllinoisEPA, PCB No.01-46,consolidated with Georgia-Pacjflc

Tissue, L.L. C., v. Illinois EPA, PCBNo. 01-51;General Electric Company v. Illinois EPA, PCBNo. 04-

115 (January22,2004).

The Illinois EPA did file a joint motionin supportofa stayrequestseekingprotectionforcontested
conditionsof a CAAPP pennit. See, Abitec Corporation v. Illinois EPA, PCB No. 03-95,slip opinion at I -

2 (February 20,2003).
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of resources, it is doubtful that theIllinois EPAwould havearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases. However,

followingtheBoard’slastoccasionto acton ablanketstayrequestin aCAAPPpermit

appeal,Illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on theexistingTitleV programapproval.8 In thewakeof thisdiscovery,theflhinois EPA

is now compelledto observethat theBoard’searlierdecisionsaffordingblanketstaysto

CAAPPpermits arguably fell short ofexploring all ofthe relevantconsiderations

necessaryto the analysis. Accordingly, theIllinois EPA urgestheBoardto reflectupon

additionalfactorsthathavenotpreviouslybeenaddressedto date.9

iii. StatutoryobjectivesofCA.APPand commonattributes ofpermit
appeals

As discussedearlierin this Motion, theillinois CAAPPcommandstheIllinois

EPA to incorporateconditionsinto aCAAPPpermit thataddressrequirements

concerningthe“severability”ofpermitconditions. See,415ILCS5/39.5(7)(1)(2004). To

thisend,everyCAAPPpermitis requiredto containa permitconditionseveringthose

conditionschallengedin a subsequentpermit appealfrom theotherpermit conditionsin

thepermit. Theseverabilityprovisionis prominentlydisplayedin theStandardPermit

Conditionsof thePetitioner’sCAAPP permit. See,StandardPermitCondition 9.13. It

shouldalsobenotedthat the languagefrom theAct’s CA.APPprogrammirrors the

JimRoss,a formerUnit Managerfor theCA.APPUnit of the Division of Air Pollution Conuol’s Permits
Section,receivedaninquiry from aUSEPA/RegionV representativeinMarchof 2004pertainingto the
broadnatureof thestaysobtainedin CAAPPpermit appealproceedingsbeforetheBoard. This initial
inquiry ledto furtherdiscussionbetweenUSEPA/ltegionV representativesandthe illinois EPA regarding
the impact of suchstayson theseverability requirementsforCAMP permitssetforth in 40 C.F.R.Part70
and the Illinois CAAPP, (See,SupportingAffidavit ofJim Ross attached to this Motion).

~ It is noted that the Board’s prior rulingsregardingblanketstaysof CA.kPPpermitshavebeengranted
contingentupontheBoard’s final action in the appealor “until the Boardordersotherwise.”
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provisionpromulgatedby USEPAin its regulationsimplementingTitle V oftheCAA.

See,40 C.F.R.§70.6(a)(5)(JuIy1, 2005edition).

As is evidentfromthestatutorylanguage,theobviouslegislativeintent for this

CAAPPprovisionis to “ensurethecontinuedvalidity” of theostensiblylargerbodyof

permittingrequirementsthat arenotbeingchallengedon appeal.Theuseoftheword

“various” in describingthoseconditionsthatareseverableis especiallyimportantwhen

comparedwith the laterreferencein thesamesentenceto “any portions”ofthepermit

thatarecontested. Becausethecommonlyunderstoodmeaningoftheadjective

“various” is “of diversekinds” or “unlike; different,” this wordingdemonstratesa

legislativeintentto contrastonediscernablegroupof permitconditions(i.e., uncontested

conditions) from theotheranother(i.e., contestedconditions). See,TheAmerican

HeritageDictionary,SecondCollegeEdition; seealso, Webster’sNewWorldDictionary,

Third CollegeEdition (describingprimaryuseofthe termas“differing onefrom another;

of severalkinds”). Given theclearabsenceofambiguitywith this statutorytext,no other

reasonablemeaningcanbe attributedto its language.

The Illinois EPA readily concedesthat the permit content requirementsof the

CAA andtheIllinois CAAPP arenot directlybindingon theBoard. However,while the

Illinois EM’s mandateunderSection39.5(7)(i)oftheAct’s CAAPPprogramdoesnot,

on its face,affecttheBoard, theprovisioncouldarguablybe readasalimited restriction

ontheBoard’sdiscretionarystayauthorityin CA.APPappeals.’°Implicit in thestatutory

languageis anunmistakableexpressionaimedatpreservingthevalidity andeffectiveness

‘° Any suchrestrictionmaynotbeabsolute,as theAct’s permit contentrequirementdoesnotnecessarily
rule out thepotentialmerits of a blanket stay wherea permit is challengedin its entirety.
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of somesegmentoftheCAAPPpermitduringtheappealprocess.This legislativegoal

cannotbe achievedif blanketstaysaretheconvention. Wheretheobviousintentionof

lawmakerscouldbe thwarted,reviewingcourtsmustconstruea statutein amannerthat

effectuatesits objectandpurpose.See,F.D.I.C. v. Nihiser, 799F.Supp.904 (C.D. ill.

1992);Castanedav. illinois HumanRightsCommission,547N.E.2d437(Ill. 1989). In

this instance,theBoardshouldrecognizean inherentlimitationof its stayauthorityby

virtue oftheIllinois CAAPP’s severabilityprovision. At thevery least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CAAPPpermitappeals.

Petitionerassertsthata flurtherdelayin theeffectivenessoftheCAAPPpermit

would notprejudicetheIllinois EPAor thepublic at large. See,Petitionatpage4. It is

noteworthythat oneofthechiefgoalsof theCAA’s Title V programis to promotepublic

participation,includingtheuseofcitizensuits to facilitatecompliancethrough

enforcement)’TheseverabilityrequirementofthePart70 regulations,which formedthe

regulatorybasisfor Section39.5(7)(i)oftheIllinois CAAPP, canbe seenasan extension

of thisendeavor.BlanketstaysofCAAPPpermitscouldarguablylessenthe

opportunitiesfor citizenenforcementin anareathat is teemingwith broadpublic interest.

Moreover,thecumulativeeffect of stayssoughtby Petitionerandothercoal-fired

CAAPPpermitteesin otherappealswould casta wide net. Blanketstaysof these

recently-issuedCAAPPpermitswould effectively shieldan entiresegmentofIllinois’

utilities sectorfrom potentialenforcementbasedon Title V permitting,whichwasmeant

~ See, DavidP.Novello, The New Clean Air Act Operating PermitProgram: EPA ‘s Final Rules, 23

EnvironmentalLaw Reporter10080, 10081-10082(February1993).
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to provideamoreconvenient,efficientmechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceofpermit appealsin general. Frompastexperience,the filinois EPAhasobserved

thatmanypermitappealsareofatypethatcouldmoreaptly bedescribedas“protective

appeals.”Thesetypesof appealsarefrequentlyfiled becauseaparticularpermit

conditionaffectsan issuerelatingto on-goingor futureenforcementproceedings.

Alternatively,thesecasesmayentail someotherkind ofcontingencynecessitating

additionalpermit review,anewpermit applicationand/orobtaining arevisedpermit from

theillinois EPA. Only rarelydoesapermitappealactuallyproceedto hearing.

Basedon theIllinois EPA’s estimation,nearlyall oftheCAAPPpermitappeals

filed with theBoardto datecould be aptly describedas“protectiveappeals.”While a

handfulofcaseshavebeenvoluntarilydismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardfor monthsand/oryearsto

come,in part,becausethereis no ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As theIllinois EPAis oftenan obligatory

participantin manyof thesetypesof cases,thisargumentis notmeantto condemnthe

practice. Rather,the relevantpoint is that significantportionsof aCAAPPpermitstayed

in its entiretywill bedelayedfrom taking effect,in spiteofbearingno relationshipto the

appealor its ultimateoutcome.To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir“day in court” strikesthe Illinois EPA asneedlessly

over-protective.

15
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CONCLUSION

Forthereasonsexplainedabove,the Illinois EPA movestheBoardto denythe

Petitioner’s requestfor a stayoftheeffectivenessoftheCAAPPpermitin its entirety.

However, the Illinois EPA supports the Petitioner’s request for a stayof the effectiveness

ofthe CAAPPpermit’scontestedconditionsandurgestheBoardto orderthesame.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

RobbH.Layman ~J
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtection Agency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield, fllinois 62794-9276
(217)524-9137

16



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

STATE OF ILLINOIS
COUNTY OF SANGAMON

AFFIDAVIT

I, JimRoss,beingfirst duly sworn,deposeandstatethat thefollowinj statements

set forthin this instrumentaretrueandcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand, asto suchmatters,theundersignedcertifiesthathe believes

thesameto betrue:

1. 1 amncurrentlyemployedby theIllinois EnvironmentalProtectionAgency

(“illinois EPA”) asaseniorPi~bliéSeMèó.Mministratorprofessionalengineer.During

theearlypartof2004, 1 wastheManageroftheCleanAir Act PermitProgram

(“CAAPP”) Unit in the Division of Air PollutionControl’s PermitSection,whoseoffices

arelocatedat 1021 North GrandAvenueEast,Springfield,Illinois. I hás~ebeen•

employedwith theIllinois EPAsinceMay 1988.

2. As partofmyjob responsibilities,I participatedin frequentteleconference

callswith representativesfrom theUnitedStatesEnvironmentalProtectionAgency.

(IJSEPA”)at.ReØonV in Chicago,illinois, involving various~endingCAAPPpermit

applicationsandissuespertainingto theadministrationof theCAAPPprogram. By

virtue ofmy involvementin theCAAPPpermit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPAJRegionV andtheillinois EPAin Marchof 2004

concerninganissuerelatingto staysobtainedin CAAPPpermitappealsbefótethe

illinois PollutionControlBoard. Theissuewasinitially raisedby a representative from

USEPA/RegionV, who expressedconcernaboutthe impactofsuchstaysupon the. I.

severabilityrequirementsof40 C.F.R. Part70 andthe I]linois CAMP.

3. 1 havereadtheMotion preparedby theIllinois EPA’s attorneysrelatingto
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this matterand,fbrther, find that thefacts setforth in saidresponsesandanswersaretrue,

responsiveandcompleteto thebestof my knowledgeandbelief.

SubscribedandSworn
To BeforeMe this .L~DayofNovember2005

:~ OFFICIAL SEAL ;
t BRENDA BOEHNER

~mtwpiauc.STATE OFn.aC5

sa~et~5~
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CERTIFICATE OF SERVICE

I herebycertif5’ that on the 18th day ofNovember2005, I did send,by electronic

mail with prior approval,the following instrumentsentitledAPPEARANCES,

MOTION IN PARTIAL OPPOSITION TO, AND IN PARTIAL SUPPORT OF,

PETITIONER’SREQUESTFORSTAY andAFFIDAVIT to:

DorothyGunn, Clerk
Illinois Pollution ControlBoard
100 WestRandolphStreet.
Suite 11-500
Chicago,Illinois 60601

andatrueandcorrectcopyofthesameforegoinginstrument,by First ClassMail with

postagethereonfifty paidanddepositedinto thepossessionof theUnitedStatesPostal

Service,to:

BradleyP. Halloran JamesT. Harrington
HearingOfficer David L. Rieser
JamesR. ThompsonCenter McGuireWoods,LLP
Suite 11-500 77 WestWacker,Suite4100
100WestRandolphStreet Chicago,illinois 60601
Chicago,illinois 60601

RobbH. La~an
AssistantCounsel


